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Chair’s Column

Dear Forum Members,

r I This is my first message to you as the incoming Chair

of the Forum. I look forward to seeing you all at the
Forum’s Annual Meeting at the Four Seasons Hotel
in Las Vegas, October 11, 12 and 13.

We have an exciting program of panels on cutting edge
issues including a Mock Negotiation on eSports Investment
and Team Ownership; Legal Issues in Protecting a Client’s
Brand; a Fireside Chat with Seth Krauss, Chief Legal Offi-
cer of Endeavor; Mindfulness; Sports Gambling; a Digital
Platforms roundtable; a Plenary with leading next GEN
Entertainment and Sports Lawyers;
and a Keynote Address by Merck
Mercuriadis, CEO and Founder of
Hipgnosis Songs Ltd.

In addition, there will be great
networking opportunities including
a Nightcap Reception on Friday
night, a conference wide luncheon
on Saturday, the annual Ted Reid
reception on Saturday night and
several offsite Behind the Scenes
activities.

This year the Forum instituted new CLE programming to
coincide with our Spring Governing Committee meeting. In
April, we met at the Guest House at Graceland in Memphis,
Tennessee and presented a half-day CLE program at the Cecil
C. Humpbhreys School of Law at the University of Memphis.
This programming will continue in April 2020 when the Gov-
erning Committee meets in Milwaukee, Wisconsin next year.

I look forward to seeing you all in Vegas. B

Peter |. Strand

Best regards,

Peter J. Strand
Chair, ABA Forum on the Entertainment & Sports Industries
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To Have and Have Not

Conflicts of Interest in Entertainment Law

Yocel Alonso

I. ARE CONFLICTS OF INTEREST ISSUES
QUAINT?

There is no shortage of media reporting on Power Lawyers,
Super Lawyers, their wealth, and the stars they represent.!
However, no mention is made of the Super-Duper Lawyers’
conflicts of interest and legal entanglements, which may
leave the impression that the ethical rules of our profession
do not apply to these masters of the universe. This impres-
sion is wrong and is belied by the fact that sooner or later
lawyers who disregard the rules find their way to Desolation
Row and an unwelcome free listing in the “Former Law-
yers” section of the state bar journal.

The practice of entertainment law is perceived as a high
wire act by professional liability carriers—some refuse cov-
erage altogether. This is true because a vast majority of
claims are resolved through confidential settlements. Yet,
when Dimple’s got the law looking for you, as George Strait
might say, and the dispute goes to court, they tend to be
close encounters of the TMZ kind; not the garden variety
business dispute.?

While legal fields such as real estate and commercial law
are slow to change, entertainment lawyers are required to
apply “old school” ethical rules to revolutionary techno-
logical changes. These rules have turned the practice on its
head and will continue to do so in the foreseeable future.’
So while an article on conflicts of interest may be less well
received than playing La Macarena, a thorough understand-
ing of the application of the disciplinary rules to the practice
of entertainment law is essential.

The American Bar Association’s Model Rules of Pro-
fessional Conduct* (“Model Rules”) serve as a model for
the ethics rules in most states, including Georgia (Geor-
gia Rules),’ Florida (Florida Rules),® New York (New York
Rules),” Tennessee (Tennessee Rules),® and Texas (Texas
Rules),” but not California (California Rules).'’ In each
state’s jurisdiction, the proscriptions are typically found in
state codes. This article is a cross-country sashay through
the landscape of the most important court decisions on
conflicts of law in the entertainment world. New York, Ten-
nessee, and Texas law are referenced throughout because
they are usually consistent with the Model Rules, meaning
they hold lawyers to a high standard of conduct, and have a
rich body of case law.!'" Where possible, the citations in the
article are to court decisions involving an entertainment law
dispute.

The American Law Institute (ALI) publishes a Restate-
ment of the Law Governing Lawyers. Now in its third
edition, the Restatement notes that “professional discipline
of a lawyer in the United States is conducted pursuant to
regulations contained in regulatory codes that have been

approved in most states by the highest court in the jurisdic-
tion in which the lawyer has been admitted.”*? For example,
in Texas these rules are found in the Disciplinary Rules of
Professional Conduct"® (“Texas Rules”) and the Texas Rules
of Evidence!* (“TRE”). These issues are joined at the hip
with conflict of interest issues that arise when attorneys—
or their law firms—attempt to represent clients with adverse
positions. Although some conflicts are obvious, others are
not. The focus of this article will not be on “garden variety”
malpractice, such as improper solicitation of clients, bar-
ratry, inattention to client matters, the failure to segregate
client funds, failure to communicate with clients, etc., which
apply to all practice areas.” Instead it will discuss the rules
and recent case law pertaining to conflicts of interest, which
are the most challenging issues in the practice of entertain-
ment law.

Il. WHO ARE THOSE GUYS?

In federal cases, privileges are governed by the common
law as interpreted by the federal courts. However, when

a state cause of action is involved, the privilege is deter-
mined by state law.’® The importance of maintaining client
confidentiality is the foundation of conflict of interest juris-
prudence. A client can refuse to disclose and prevent any
other person from disclosing confidential communications
made for the purpose of facilitating an attorney’s legal ser-
vices.!” In addition to the client, an attorney, the client’s
guardian or representative can also claim this privilege on
the client’s behalf.!® These confidential communications can
include communications between the client or her represen-
tatives and her attorney or the attorney’s representatives,
the client and her representatives, or the attorney and her
representatives.'’

The attorney-client privilege is a cornerstone of our juris-
prudence and has no expiration date.?’ “While it is perhaps
somewhat of a hyperbole to refer to the attorney-client priv-
ilege as ‘sacred,’ it is clearly one which our judicial system
has carefully safeguarded with only a few exceptions.”?! The
attorney-client relationship is generally subject to the rules
that govern the law of contracts.?> Absent privity or a duty
arising out of tort law, an attorney generally owes no duty
to a third party.?> In Dimensional Music Publishing, LLP v.
Kersey,** Law Firm Paul Weiss” motion to dismiss a music
publisher’s negligence action was denied, the court holding
that, under New York law, “a relationship between the two
that, if not rising to an attorney-client relationship, was at
least a relationship of privity.”?

There are also “ethical considerations overlaying the
contractual relationship.”?® Lawyers must conduct their
business with “honesty and loyalty, always keeping the
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client’s best interest in mind.”?” As such, “the relationship of
attorney and client is more than a contract. It superinduces
a trust status of the highest order and devolves upon the
attorney the imperative duty of dealing with the client on
the basis of the strictest fidelity and honor.”*® Once a duty
is established, the client has standing to sue the attorney

for professional malpractice in contract and in tort, should
there be a breach.”

Attorneys may unknowingly create an attorney-client
relationship with a person just by consulting with them on
a matter. “An agreement to form an attorney client-rela-
tionship may be implied from the conduct of the parties.”*
However, there must be objective indications of the meeting
of the minds (“Kook test”).’! For example, in Love v. The
Mail on Sunday,* Brian Wilson’s motion to disqualify Beach
Boys Band member Mike Love’s attorney was denied after
the court found that no attorney-client relationship existed
and, even if it did, the alleged matters were not substantially
related.’® “Whether the contract is express or implied, there
must be a meeting of the minds.”3* “Moreover, the relation-
ship does not depend on the payment of a fee and may exist
as a result of rendering services gratuitously.”s’

When there is an implied contract, the meeting of the
minds that an attorney will render professional services to
the client can be inferred from the conduct of the parties or
the circumstances.’® Sometimes individuals who are not cli-
ents call attorneys to seek legal advice over the telephone.
The attorney should first confirm that there are no conflicts
of interest with an existing client before rendering any gra-
tuitous advice. Otherwise, even with minimal contacts, a
conflict of interest could arise leaving the attorney open to a
possible malpractice claim.’”

“An attorney and a client can create an attorney-cli-
ent relationship either explicitly or implicitly by conduct
manifesting an intention to create the attorney-client
relationship.”? In rock star Trent Reznor’s lawsuit against
his manager and the manager’s accountants, a New York
District Court held that, “[s]ince Reznor was not Szekelyi’s
client, Szekelyi would be liable to Reznor for malpractice
only where he was aware that the non-client would rely on
his work for a particular purpose”.’* In City of El Paso v.
Salas-Porras Soule,* the court reviewed the law firm bill-
ing statements and held that an attorney-client relationship
existed even though the company was not billed and the
firm did not meet with representatives of the company.*!
The court reasoned that the billing statements were replete
with references, conferences, and tax planning sessions
made on behalf of the company.*?> Also, when an attor-
ney becomes the general counsel for a partnership, she also
creates an attorney-client relationship with the general part-
ner.* The court reached a different result where a partner
in the Violent Femmes band was unable to show he had a
reasonable belief that he was previously represented by his
partner’s lawyer.** Accordingly, his motion for disqualifica-
tion was denied.®

Although a consultation does not establish an attor-
ney-client relationship per se, attorneys are still required to
maintain confidentiality.** Model Rule 1.18 provides strong
protection for the rights of and information learned from

“prospective clients.” This rule is also supported by the
common law.*® “Even in the absence of an express attor-
ney-client relationship . . . a lawyer may owe a fiduciary
obligation to persons with whom he deals.”* “[A] fiduciary
duty arises when a lawyer deals with persons who, although
not strictly his clients, he has or should have reason to
believe or rely on her.*

A. Stir It Up: Exceptions to the Privity Requirement
Of course, there cannot be a rule without exceptions to
keep us awake at night. The privity requirement does not
preclude tort-based causes of action against lawyers under
section 552 of the Restatement (Second) of Torts.’! For
instance, the Texas Supreme Court has distinguished the
negligent misrepresentation cause of action from traditional
legal malpractice claims, including attorney opinion let-
ters.>? Not all jurisdictions follow this application, in Source
Entm’t Grp. v. Baldonado & Assoc., P.C,** the management
company for artist Tiffany Evans was allowed by the court
to maintain a tortious interference with contract and defa-
mation lawsuit against Evans’ lawyers. However, the court
held the New Jersey’s “litigation privilege” did not apply to
a letter sent by the lawyers to Sony Records and the William
Morris Agency.>*

Similarly, lawyers may be liable to third parties for the
violation of certain statutes, such as the Racketeer Influ-
enced and Corrupt Organizations Act (RICO).>* This
was the case in Binghaw v. Zolt,*® where Bob Marley’s
estate successfully sued the lawyers who helped Marley’s
wife divert royalty income from the estate after the sing-
er’s death.”” However, even if their conduct is “frivolous
or without merit,” lawyers have qualified immunity from
civil liability to non-clients if the attorney’s conduct “is part
of the discharge of their duties in representing his or her
client.”*® This rule has also been extended to attorney com-
munications with potential clients.*”

In a ruling that has had far-reaching implications in
claims against accountants and lawyers, the United States
Supreme Court denied a private cause of action under
the federal securities fraud statutes to defrauded investors
against defendants which had “agreed to arrangements that
allowed the investors’ company to mislead its auditors and
issue a misleading financial statement affecting the stock
price.”®® The Court rejected the investors’ theory of “scheme
liability” because there was no actual reliance on the defen-
dants “own deceptive conduct” which, in any case, was “too
remote to satisfy the requirement of reliance.”®!

B. Disclosure of Confidential Information

Model Rule 1.6(a) prohibits a lawyer from revealing infor-
mation relating to the representation of a client unless the
client gives informed consent, the disclosure is impliedly
authorized in order to carry out the representation or the
disclosure is permitted by paragraph (b).®> Model Rule
1.6(b) provides that the attorney-client privilege does not
apply to the extent the lawyer reasonably believes necessary:

(1) to prevent reasonably certain death or substantial
bodily harm; (2) to prevent the client from committing
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a crime or fraud that is reasonably certain to result in
substantial injury to the financial interests or property
of another and in furtherance of which the client has
used or is using the lawyer’s services; (3) to prevent,
mitigate or rectify substantial injury to the financial
interests or property of another that is reasonably
certain to result or has resulted from the client’s com-
mission of a crime or fraud in furtherance of which the
client has used the lawyer’s services; (4) to secure legal
advice about the lawyer’s compliance with these Rules;
(5) to establish a claim or defense on behalf of the law-
yer in a controversy between the lawyer and the client,
to establish a defense to a criminal charge or civil
claim against the lawyer based upon conduct in which
the client was involved, or to respond to allegations in
any proceeding concerning the lawyer’s representation
of the client; (6) to comply with other law or a court
order; or (7) to detect and resolve conflicts of inter-

est arising from the lawyer’s change of employment

or from changes in the composition or ownership of

a firm, but only if the revealed information would not
compromise the attorney-client privilege or otherwise
prejudice the client.®

The Texas Rules afford many of the same exceptions
to disclosure of confidential information as the TRE.** All
jurisdictions allow disclosure when an attorney is involved
in a lawsuit with her client, and when the client uses the
attorney’s services in furtherance of a crime or fraud.®

The disciplinary rules also require a lawyer to reveal
confidential information if the lawyer has confidential infor-
mation clearly establishing that a client is likely to commit
a criminal or fraudulent act that is likely to result in death
or substantial bodily harm to a person.®® In John Grisham’s
best-seller, A Time to Kill, the client revealed his intentions
to commit a crime to his lawyer, but it was questionable
how clear or likely it was that the client was going to com-
mit the crime.®” The attorney did not reveal the confidential
communication to the authorities and his client killed two
people.®® Under Mississippi law, as in the Model Rules, the
attorney may, but is not required, to disclose the informa-
tion.*”” Then again, if the attorney had made the disclosure
the movie would not have a plot.

It is not easy for a third party to obtain presumably
confidential information on the basis of the crime-fraud
exception. In one of the Bill Cosby sexual assault cases, the
court denied the plaintiff’s request for Cosby’s communica-
tions with attorney Martin Singer because she was not able
to “make out a prima facie case that the lawyer was used
in order to promote an intended, continuing criminal or
fraudulent activity.””® A more common situation is where a
litigator becomes aware that their client is going to commit
perjury, thereby triggering the obligation to disclose.”

C. Back Stabbers: Representation Adverse to a Client’s
Interests

While clients can relate to the concepts of disloyalty and
betrayal and of course the O’Jays’ hit song, they may not

be aware of the conflict of interest rules designed to prevent
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even the appearance of improper conduct. It’s our job to
educate them before they learn the rules from a malprac-
tice lawyer. Our obligation to decline representation is one
reason why the practice of law is a profession and not just
a business. Many lawyers do not realize that the founda-
tion of the rules governing conflicts of interest is the need
to maintain confidentiality of client information. When
we accept an engagement, we have a fiduciary duty to
disclose fully all facts which are material to the client’s
representation.”

Rule 1.07 of the Model Rules generally provides that
“a lawyer shall not represent a client if the representation
involves a concurrent conflict of interest.””> A concurrent
conflict of interest exists if:

(A)(1) the representation of one client will be directly
adverse to another client; or

(2) there is a significant risk that the representation of
one or more clients will be materially limited by the
lawyer’s responsibilities to another client, a former cli-
ent or a third person or by a personal interest of the
lawyer.”

1. The Line in the Sand: What Does “Directly Adverse” Mean?
The Tennessee Rules of Professional Conduct do not specifi-
cally define “directly adverse” but explain that “a directly
adverse conflict may arise when a lawyer is required to
cross examine a client who appears as a witness in a law-
suit involving another client, as when the testimony will be
damaging to the client who is represented in the lawsuit.””
General Principle No. 6 then provides specific examples of
directly adverse actions by attorneys.”®

However, Comment 6 to Rule 1.06 of the Texas Rules
identifies a representation of a client as being “directly
adverse” to the representation of another client if the law-
yer’s independent judgment on behalf of a client or the
lawyer’s ability or willingness to consider, recommend or
carry out a course of action will be or is reasonably likely
to be adversely affected by the lawyer’s representation of,
or responsibilities to, the other client.”” The dual repre-
sentation also is directly adverse if the lawyer reasonably
appears to be called upon to espouse adverse positions in
the same matter or a related matter.”® On the other hand,
simultaneous representation in unrelated matters of clients
whose interests are only economically adverse, such as rep-
resentation of competing economic enterprises in unrelated
litigation, does not ordinarily constitute a conflict of interest
and thus may not require consent of the respective clients.

In the very contentious Marvel Enterprises bankruptcy
case, the Third Circuit addressed the question of whether
the Trustee/Attorney’s law firm was disqualified from rep-
resenting the Trustee because of its prior representation of
another creditor, Chase Bank.” The court held that the
law firm was not disqualified, where Chase had executed
a conflicts waiver and agreed to a termination of its rep-
resentation by the Trustee’s law firm.®® Under the United
States Bankruptcy Code, the appearance of impropriety was
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insufficient cause for disqualification and that a potential or
actual conflict must be shown.!

A conflict of interest also exists where the lawyer’s inter-
est interferes with those of the client.®> For example, it
would be improper for a lawyer to represent a client in
connection with a valuable endorsement agreement being
negotiated by a lawyer’s management company where the
management company’s commission would be 10 percent
of millions of dollars while the legal fees may only be thou-
sands of dollars. “[i]n the eyes of a disinterested lawyer, the
management company’s interest in closing the transaction
would interfere with the law firm’s ability to render inde-
pendent legal advice with respect to the transaction.”®3

Lawyers may represent two clients if their interests are
aligned.®* For example, legendary actress Mary Pickford
was represented by a lawyer who regularly represented a
“wannabe” management company in the effort to termi-
nate the contract with her current management company.$
Pickford negotiated a new contract with her current man-
agement company, and then sued to avoid payment to her
lawyer, claiming a conflict of interest.** The court agreed
that an attorney who represents two masters is not enti-
tled to compensation from either one, but found for the
lawyer, because the interests of the parties were in conso-
nance.’” Likewise, the motion to disqualify the law firm
representing Disney and the screenwriter of Bringing Down
the House was denied because the plaintiff could not show
that a conflict of interest existed between Disney and the
screenwriter.

With full disclosure, lawyers may also represent clients
who are generally adverse in unrelated matters.® It is not
uncommon for lawyers or law firms to represent corpora-
tions which may be competitors, but whose representation
involves generally unrelated matters. In these situations, it
is advisable to notify a potential client that you represent
a competitor. This could help prevent any potential con-
flicts and, at the same time, prevent any surprises which may
upset clients.” Of course, lawyers cannot sue a current cli-
ent, even if the lawsuit is unrelated to the subject matter of
the lawyer’s representation.’!

2. Attorney Employment: Getting to Know You.

In order to determine if conflicts exist, lawyers should
interview their prospective clients carefully. The interview
should cover such areas as their background, previous law-
suits, business competition and partners, and of course,
possible relationships with existing clients.”? It is impor-
tant to do this at the very beginning because, under certain
circumstances, attorneys may also be disqualified based on
conflicts of interest with prospective clients.”

If the engagement is accepted, there is no substitute for a
clear written agreement. Remembering in Texas, if the con-
tract provides for a contingent fee, it must be in writing.”*
It must also be in compliance with the disciplinary rules,
especially the rules governing contingent fee contracts.”
“Lawyers have a duty, at the outset of the representation, to
‘inform a client of the basis or rate of the fee’ and the con-
tract’s implications for the client.”* An oral contingent fee
contract is voidable by the client.”” While a contingent fee

agreement should not be unconscionable, some states—not
including Texas— have held that an unconscionable agree-
ment may be ratified by the client.”®

Model Rule 1.8 and Rule 1.8 of the Tennessee Rules of
Professional Conduct generally do not permit lawyers to
take an interest in the subject matter of the lawsuit, particu-
larly when the interest may be adverse to the client.”” The
purpose of these rules is to protect the client from over-
reaching by lawyers on their fees. This is what happened
in the case of In re Stover,'” where the lawyer/manager was
disbarred because she refused to take down an artist’s web-
site that was created by the lawyer after termination of
the attorney-client relationship.!® Before these rules were
enacted, it was not uncommon for lawyers to take an inter-
est in a client’s book and media rights, particularly when the
cases garnered national attention.

This was the case, for example, in Ray v. Foreman,
where James Earl Ray assigned the literary rights concern-
ing Martin Luther King Jr’s murder to famed defense lawyer
Percy Foreman and then sued Foreman for breaking his
contract and taking unfair advantage of him, even though
Foreman had assigned back the rights when Ray agreed to a
plea of guilty.!%

Lawyers who prefer to avoid a trial before a jury of their
clients’ peers may include an arbitration provision, but it
should first be cleared with their professional liability carri-
ers.!™ Also, the scope of representation should be defined as
narrowly as possible to protect the attorney from possible
malpractice and conflict of interest claims based on matters
on which the attorney was not employed.!®® All things being
equal, it’s easier to show that a previous intermittent or lim-
ited relationship is not substantially related to a current
representation, as opposed to a general retainer.

The Agreement can also provide that the attor-
ney is representing a corporation and not its individual
shareholders,!* although extreme care needs to be taken to
make sure that all parties with potential conflicts sign the
document. Even then, the lawyer may still have fiduciary
duties to shareholders.!”

Without a written agreement a fact issue may exist
regarding who the attorney is representing and who is
responsible for the fees.!”® Employment contracts are likely
going to be construed against lawyers, who should plan
accordingly.!” For example, while the court in McDon-
nell, Dyer, P.L.C. v. Select-O-Hits, Inc.,''° found that “the
contract fee of $120,000.00 was excessive,” it still awarded
the amount of $89,685.00 against Select-O-Hits, a record
distribution company based in Memplhis, arising out of its
non-payment of attorney fees.!!! If the lawyer for whatever
reason does not have a written agreement at the begin-
ning of the representation, this should be handled as soon
as possible. As a last resort, the courts have held that a cli-
ent may ratify an employment agreement under certain
circumstances.'?

Attorneys who are not going to undertake representa-
tion should advise the person in writing. Attorneys have
a duty to inform people of their non-representation when
they are—or should be—aware that the attorney’s con-
duct could lead a reasonable person to believe that she is

102
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being represented.!'3 Lawyers cannot leave people under
the impression that they are representing them or the
“transaction.”'* Of course, if the person understands that
the attorney is not representing them, there is no duty.'"
The person should be advised of any applicable statutes of
limitation and filing deadlines, not only for the benefit of the
individual, but also to protect the law firm from potential
exposure.!!®

3. Client Waivers: Tell It Like It Is.
Model Rule 1.07(b) allows lawyers to represent clients, not-
withstanding the existence of a concurrent conflict if:

(b)(1) the lawyer reasonably believes that the law-

yer will be able to provide competent and diligent
representation to each affected client; (2) the represen-
tation is not prohibited by law; (3) the representation
does not involve the assertion of a claim by one client
against another client represented by the lawyer in the
same litigation or other proceeding before a tribunal;
and (4) each affected client gives informed consent,
confirmed in writing.!"”

Lawyers can represent clients if they reasonably believe
that the representation of each client will not be materially
affected, and each client consents to representation after full
disclosure of the existence, nature, implications, and pos-
sible adverse consequences of common representation and
any advantages involved."$ Attorneys must disclose all pos-
sible conflicts before accepting employment and conflicts
which arise during the course of employment.'"’

An example of an effective conflicts waiver is the case
of Sharp v. Next Entertainment, Inc.,'”° where the court
affirmed an order denying the disqualification of the Roth-
ner Law Firm, which was representing the Writers Guild of
America and some of the plaintiff-members in a class action
alleging that reality television producers were not complying
with minimum labor standards, because the law firm filed
effective conflict waivers signed by both the Writers Guild
and the plaintiffs.”?! Having ruled that the waivers were
sufficient, the appellate court did not reach the issue of pro-
priety of the “ethical wall” between the attorney consulted
by the Writers Guild and the other members of the Rothner
Law Firm which had been ordered by the trial court.'??

Another example of an effective waiver resulting in a
summary judgment in favor of the attorney is the case
of Burton v. Selker,'* involving the purchase of the now
defunct United States Wrestling Association.'?* The court
found that the client has “expressly waived conflicts of
interest when he signed and returned via fax (the attorney’s)
letter explaining the conflicts...”'?> For example, lawyers
must disclose the sources of their compensation, including
finder’s fees.!?* To accomplish this, lawyers should draft a
detailed consent or waiver form to be signed by the clients.
If one of the clients is a non-primary or “accommodation”
client (a/k/a easy rider), the consent form should so state. It
should be as specific as possible and include the accommo-
dation clients’ acknowledgement that she understands that
the information disclosed to the attorneys will be shared

with the primary client.!?” If the client declines to sign the
proposed waiver, the attorney should probably decline rep-
resentation in the matter or otherwise face disqualification
or worse.'?®

The lawyer’s obligation does not end there. Lawyers
must continue to keep clients informed of all material devel-
opments during the course of the representation.'?” The
amount of disclosure required depends on the sophistica-
tion of the client. Comment 8 Rule 1.06 of the Texas Rules
states that “[d]isclosure sufficient for sophisticated clients
may not be sufficient to permit less sophisticated clients to
provide fully informed consent.”3* Of course, telling a cli-
ent the truth, including an adverse development, is not
malpractice, even if the client cannot handle the truth.!3!

4. The Accidental Mummies Tour and Client Consents.
Lawyers who obtain the client consents must reasonably
believe that the representation of each client will not be
materially affected.’® But sometimes a conflict of inter-

est cannot be overcome by consent. In the case of City of
El Paso v. Salas-Porras Soule,'>® the client executed a waiver
letter which admitted that the law firm did not represent
Parallax."* However, the court found that the waiver let-
ter was invalid because it was inconsistent with the evidence
and testimony heard in the case.'® Just because the letter
said the firm did not represent the company, did not make
it s0.13¢ But in Lessing v. Gibbons,'¥ the court, relying on
actress Dolores Del Rio’s waivers and her attorney’s effec-
tive client communications, ruled against Del Rio’s conflict
of interest claims against her attorney.!

Even more troubling is the case of Eternal Preservation
Associates, LLC v. Accidental Mummies Touring Com-
pany, LLC,' which involved a dispute between the two
equal partners in a limited liability company involved
in the United States tour of 36 mummies from Mexi-
co.'*? The company sued one of the partner’s companies
and the disgruntled partner moved to disqualify the com-
pany’s attorney."! A waiver had been executed by the
company, but not signed by the disgruntled partner.’*? The
court, applying Michigan common law, declined to disqual-
ify the lawyer for the limited liability company but issued
the following post mortem: “[t]hat is not to say that [he
disgruntled partner] may not have recourse against [the
lawyer] directly. An attorney who represents a closely held
corporation and a controlling shareholder may also have a
fiduciary to the other shareholder[s].”'*}

Lawyers may feel that they cannot represent a client
fairly without breaching the confidences and privileges of
another client. And lawyers may also feel that they can-
not fairly and objectively represent a client because of the
lawyer’s own interests or responsibilities to others. If so,
Comment 4 of Texas Rule 1.06 states that this type of con-
flict forecloses other alternatives, such as obtaining the
client’s consent, which would otherwise be available.'"** In
these situations it is best to decline representation or with-
draw from representation of the matter to avoid liability
from a possible malpractice claim.'* A lawyer can still
represent the client in another matter where no conflicts
exist.
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5. Hot Potatoes.

If a lawyer determines that there is a conflict or a poten-
tial conflict in violation of the rules, she can do one of two
things: abstain from representing the client or withdraw
from the representation when a conflict arises. As soon as
the attorney becomes aware of a conflict of interest, she
should abstain or withdraw from representation.'*¢ For
example, in Cassidy v. Lourim,'¥ the attorney for the par-
ents of deceased vocalist Eva Cassidy and Blix Records, Inc.
was disqualified from continuing representation in a copy-
right infringement action where a conflict of interest arose
after suit was filed.'*® The federal courts for the Southern
District of New York also allow attorneys to withdraw if
there are irreconcilable differences between the attorney and
the client or if the client refuses to pay her bill.'*

The failure to withdraw from representation after a
conflict arises between clients can also get entertainment
lawyers sued. For instance, attorney Dina LaPolt was sued
by lead singer Steven Tyler, artist management company
Kovac Media Group, Inc. d/b/a Tenth Street Entertainment
(“TSE”) for breach of fiduciary duty, breach of the duty
of confidence, intentional interference with contract, and
intentional interference with prospective economic advan-
tage for allegedly undermining the management of band
Aerosmith.*® The Complaint alleged, inter alia, that LaPolt
“provided legal advice to both [Tyler] and TSE on negotia-
tions, deal points, agreements, and various other matters.”!>!
LaPolt countered with a motion to strike the complaint
under the California’s anti-SLAPP statute (strategic law-
suits against public participation).’? LaPolt’s motion was
granted by the trial court and overturned on appeal in an
unpublished and nonciteable opinion.!s3

If a lawyer is prohibited from representing a client, it
is axiomatic that no other lawyer in the firm can do so.
Courts have also followed the so-called “Hot Potato Doc-
trine” which provides one client cannot be dropped “like a
hot potato” because the firm has found a case more to its
liking, absent a conflict."* For example, in a suit by an art-
ist against the record company, attorney Russell Frackman
and his law firm, Mitchell, Silberberg & Knupp LLP, expe-
rienced the opposite result.!”* Frackman and his law firm
were disqualified where, after the client declined to sign a
waiver, they proceeded anyway to represent the defendant
record company, EMI Group Limited.'*¢ The court based
its disqualification on the basis that Frackman’s firm had
represented the client for 10 years, including the negotia-
tion of the recording contracts that were at issue in the case
and one of the law firm’s partners still owned an ownership
interest in the artist that Frackman was opposing.'s”

D. It All Comes Back: Representation Adverse to
Former Client’s Interests

Model Rule 1.9%*% and its equivalent, Rule 1.09 of the Texas
Rules,"? are derived from the landmark case of T.C. Theatre
Corp. v. Warner Bros. Pictures, Inc.,'*® holding that “the for-
mer client need show no more than that matters embraced
within the pending suit . . . are substantially related to the
matters or cause of action when the attorney previously rep-
resented the former client.”'¢! The black letter rules provide

that “a lawyer who has personally represented a client in
a matter shall not thereafter represent another person in

a substantially related matter which is materially adverse
to the former client.”!* Ignoring this rule can result in a
contract being voided by a court, as Pamela Anderson suc-
cessfully did in a contract dispute concerning a proposed
motion picture titled Hello, She Lied.'*> This “side-switch-
ing” also earned John Travolta’s former attorney a three
year suspension from the practice of law ordered by the
Florida Supreme Court.!**

These rules are extended to lawyers who are or have
become associated with a firm whose attorneys are prohib-
ited from representing a client.'® They also apply to a law
firm whose former attorneys would be prohibited from rep-
resenting a client.'®® Just because an attorney leaves does
not cleanse the firm of the conflict of interest. The firm still
has a duty of confidentiality and loyalty to former clients.!®”

If there is a “reasonable probability” that the represen-
tation would cause the lawyer to violate the attorney-client
privilege with the former client by an unauthorized disclo-
sure of confidential information or use of that information
to the former client’s disadvantage, the representation would
be improper.!¢$

In the Fifth Circuit, the applicable test for disqualifica-
tion of attorneys is articulated in In re American Airlines,
Inc.'®® “to disqualify opposing counsel on the ground of
former representation must establish two elements: ‘1) an
actual attorney-client relationship between the moving party
and the attorney he seeks to disqualify and 2) substantial
relationship between the subject matter of the former and
present representations.””17°

With respect to the first requirement, there is dis-
agreement among the circuits as to whether clients and
non-clients have standing to move for disqualification. The
leading case on the question is also a Fifth Circuit opinion,
In re Yarn Processing Patent Validity Litigation,'”! where the
court denied a patent assignee’s motion to disqualify a law-
yer that had previously advised a dismissed co-defendant on
the patent that was at issue in the case.!”?

The “substantially related” prohibition “involves situ-
ations where a lawyer may have acquired confidential
information concerning a prior client that could be used
either to that prior client’s disadvantage of for the advan-
tage of the lawyer’s current client or some other person.”!”3
In Prisco v. Westgate Entertainment, Inc.,'”* the former gen-
eral counsel for a partnership created to explore the wreck
of the Titanic and exploit it in a television show, was dis-
qualified from representing the limited partners in a lawsuit
against one of the general partners.!”” However, the court in
Cremmers v. Brennan'’® denied a motion to disqualify the
attorney for singer Amber in a lawsuit against the Night-
life Productions booking agency for unpaid performances.
Despite the fact that another member of the Plaintiff’s law
firm had represented Nightlife, the court found that the
matters were not substantially related and the firm’s repre-
sentation of Nightlife had been “intermittent,” “limited” and
did not involve proprietary information.!”®

Although permissible, it is not generally advisable to sue
a former client. In NCNB Texas Nat. Bank v. Coker,'” the
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court held that a former client can disqualify an attorney if
the matter involved in the case is substantially related to the
matters in the former representation.!®® Comment 11 Texas
Rule 1.06 also makes it clear that this is not advisable.!

Most cases turn on the “substantially related” test. For
example, in Bier v. Grodsky & Olecki,'$* Marilyn Manson’s
law firm was able to defeat a conflict of interest claim when
a former band member was not able to show that the previ-
ous representation was not substantially related.!s3

E. You Can’t Always Get What You Want:
Representing Too Many Clients in the Same or
Related Matter

Attorneys representing multiple clients have to be espe-
cially careful to assure that all clients are kept informed and
that each client’s best interest is being represented. Even if
there is no actual conflict of interest, lawyers have a duty

to explain the implications of joint representation to the
extent “reasonably necessary to permit the client[s] to make
informed decisions regarding the representation.”!®* For
example, Victory Lane Productions, LLC, a NASCAR col-
lectibles merchandiser, claimed that it had been damaged

by Paul, Hastings, Janofsky & Walker LLP for undisclosed
conflict of interest.’® Victory Lane alleged that the law firm
wrongfully represented it and another creditor against the
same defendant.'®® After the defendant filed bankruptcy,
Victory Lane filed suit against the law firm, alleging that the
firm did not disclose its representation of the other creditor,
thereby breaching its contract and fiduciary duties and com-
mitting professional malpractice.!®” The law firm’s motion
for summary judgment was mostly denied by the court,
which reasoned that “[the lawyer’s] actual knowledge of the
alleged conflict of interest need not be proven for Victory
Lane to succeed on its breach of fiduciary duty claim.”!$®
“Victory Lane need[ed] only [to] prove that under the cir-
cumstances, Defendants reasonably should have known of
the alleged conflict, and should have informed Victory Lane
of said conflict.”'® As such, Victory Lane was entitled to

a jury trial for its damages, including the possible accep-
tance of a settlement offer made by the defendant and the
$60,000.00 in fees it had paid to the firm.!*

Another example comes from Bolton v. Weil, Gotshal, &
Manges, LLP,"! where singer Michael Bolton sued the law
firm representing him, Sony Music Entertainment, and War-
ner-Chappell Music Limited for breach of fiduciary duty

arising out of their unsuccessful defense of the Isley Brothers’

copyright infringement case against Bolton.'? In response,

Weil, Gotshal, & Manages followed the “sued attorney’s
playbook” and filed a third party action against Bolton’s
personal attorneys for contribution and indemnity.!3

Attorneys have a responsibility to every client, regardless
of their number and even if there is an aggregate settlement.
An aggregate settlement occurs when an attorney who rep-
resents two or more clients settles the entire case without
individual negotiations on behalf of any one client.'* An
attorney has a duty of loyalty and good faith to each indi-
vidual client and is required to obtain individual settlements
unless the clients are informed and consent otherwise in
writing.'”

E. Ramblin’ Man: Hiring Lawyers That Create Client
Conflicts

Conflict of interest situations may arise when attorneys are
hired by a new firm which represents a party adverse to a
former client. Before laterally hiring an attorney, (or even a
law student) the firm should confirm that neither the attor-
ney, nor her former firm, represents someone adverse to the
firm’s clients.'”® In National Medical v. Godbey,"” the Texas
Supreme Court held that two irrebuttable presumptions
applied to a firm which laterally hired an attorney who held
confidences of a client which the firm was suing.’® The
court ruled: (1) it was presumed that the attorney had access
to the former client’s confidences; and (2) that knowledge
was imputed to the attorneys in his new firm.!”

This “Typhoid Mary” type Rule, as it’s been dubbed by
Judge John McClellan Marshall, has not been extended to
disqualify lawyers who have represented a client’s previous
counsel in litigation against the same client.?”® The “Typhoid
Mary” Rule has also not been extended to disqualify law
firms where the alleged malpractice occurred before the new
lawyer joined the firm and the firm did not represent the cli-
ent thereafter.?"!

The Texas Supreme Court has also held that a lawyer
who is an at-will employee of a law firm “may properly
plan to go into competition with his employer and may
take active steps to do so while still employed.”?”> However,
the lawyer still has a “fiduciary duty not to accept or agree
to accept profit, gain, or any benefit from referring or par-
ticipating in the referral of a client or potential client to a
lawyer or firm other than the associate’s employer.”2%

Affiliated law firms are bound by the same rules.?%*

This includes two law firms that have a lawyer common

to both.2” This rule also applies to contract lawyers.?%
Conflict of interest issues not only apply to the lawyer’s
associates, but also to the support staff.?”” Texas courts
have decided a number of cases where a member of a firm’s
support staff is employed by another firm, and has possible
conflicts of interest problems with the new firm’s clients.?%

If a non-lawyer employee works on a matter and is later
hired by another firm on the opposing side of the same
matter, it is presumed the employee possesses confidences
and secrets gained from the first employer.?”” If a secretary
or paralegal changes firms and creates a conflict by going
on the opposing side of the same matter, she is not auto-
matically disqualified if the new firm establishes that the
employee has been properly screened from the matter.?!? Of
course, disqualification is mandatory if the information has
been actually disclosed, or if screening would be ineffectual.
The test for disqualification is not actual disclosure, but the
threat of disclosure.?!!

The Texas Supreme Court has held that although “the
presumption that a legal assistant obtained confiden-
tial information is not rebuttable, the presumption that
information was shared with a new employer may be
overcome.”?? The only way this presumption may be over-
come is: (1) to instruct the legal assistant “not to work on
any matter on which the paralegal worked during the prior
employment, or regarding which the paralegal has informa-
tion relating to the former employer’s representation,” and
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(2) to “take other reasonable steps to ensure that the parale-
gal does not work in connection with matters on which the
paralegal worked during the prior employment, absent cli-
ent consent.”?!?

G. Screening Procedures: Chinese Wall or Maginot
Line?
The overrated “Chinese Wall” is a well-known, but gen-
erally ineffective, screening procedure used by firms. In
limited circumstances, states such as California, Delaware,
Illinois, and New York, have permitted the Chinese wall
procedure to be used as a way to rebut the presumption
that confidential information has been shared with the law
firm.2'* However, most courts have not approved Chinese
walls with respect to lawyers under any circumstances—if
one lawyer is tainted, the entire firm is also tainted.?'

As to non-lawyer employees in Texas, the courts will
determine whether the practical effect of formal screening
has been achieved by considering the following factors:

the substantiality of the relationship between the for-
mer and current matters; the time elapsing between the
matters; the size of the firm; the number of individuals
presumed to have confidential information; the nature
of their Involvement in the former matter; and the tim-
ing and features of any measures taken to reduce the
danger of disclosure.?'¢

H. Stuck in the Middle with You: Attorneys as
Intermediaries

Attorneys may be requested to help organize a band,
entertainment company, or other family related business.
Although these situations may be amicable at first, they may
lead to malpractice claims.

Rule 2.2 of the Tennessee Rules of Professional Conduct
provides that “[a] lawyer represents clients as an interme-
diary when the lawyer provides impartial legal advice and
assistance to two or more clients who are engaged in a can-
did and non-adversarial effort to accomplish a common
objective with respect to the formation, conduct, modifica-
tion, or termination of a consensual legal relation between
them.”?'” Like Tennessee, the Texas Rules places strict obli-
gations on lawyers acting as intermediaries, including that
they: (1) explain the implications, “including the advantages
and risks involved”, and get written consent from both cli-
ents; (2) “reasonably believe the matter can be resolved
without the necessity of contested litigation[;]” and (3) rea-
sonably believe (s)he can undertake the representation
impartially.*'® Depending on the circumstances, the lawyer
may suggest that the parties seek a third party neutral .2’

The general rule is that the attorney-client privilege does
not attach between and among the jointly represented cli-
ents.??* The lawyer should make this clear at the outset.
“Hence, it must be assumed that if litigation eventuates
between the clients, the privilege will not protect any such
communications, and the client should be so advised.”?*!

The lawyer must consult with each client concerning the
decisions to be made and the relevant considerations—each

client must have equal input.??> Naturally, a client must
assume “greater responsibility for [her| decisions than when
[she] is independently represented.??® If a conflict develops,
the lawyer must withdraw from the representation.??* The
key is for lawyers to be able to balance each client’s inter-
ests and maintain their impartiality between the clients.??* If
this can no longer be achieved, the lawyer should withdraw
from all representation.

L. The Year of Living Dangerously: Doing Business
with Clients

In the event of a dispute, lawyers who have business deal-
ings with clients must overcome the presumption that the
transaction with the client was unfair, which is a difficult
obstacle to overcome.??* The seminal case in Texas is Archer
v. Griffith.?*” In California, it is Felton v. LeBreton,*?® and in
New York it is Greene v. Greene.?” These cases are a must-
read for all lawyers who are tempted to do business with
clients, whether it be investing, trading equity for services,
media rights contracts, or other wonderful business deals
offered by clients.?*° If it turns out that the business deal is
profitable, the lawyer may still be out of luck. This is what
happened to the California lawyer who entered into a joint
venture with a client, sued the client for termination of the
agreement and an accounting for lost profits...and lost.?!
This is a “tales I win, heads you lose” scenario all the way.

Lawyers should also be wary of setting up a “side” busi-
ness, such as a record publishing companies, and talent
agencies to profit from the attorney-client relationship.
Model Rule 1.8(a) describes the requirements for attorneys
who want to do business with clients.?*? If attorneys choose
to proceed with a side business regardless, then they need to
make sure that clients know that they are not being engaged
as attorneys.?® Otherwise, attorneys may find themselves
in the predicament of the Winogradsky/Sobel (W/S) music
clearance firm.

W/S and one of its principals, entertainment lawyer Ste-
ven Winogradsky, were sued for negligence and malpractice
for their inability to obtain the grand rights for the use of
two Ray Davies/Kinks songs.?** The client alleged that Win-
ogradsky was retained as its counsel for legal advice, that
W/S shared the same name as the law firm, maintained the
same address, and shared a checking account with Wino-
gradsky’s law firm. Winogradsky responded that he and
W/S were not retained as attorneys and moved for summary
judgment.?®> The United States District Court denied Win-
ogradsky’s motion, except for the client’s speculative $10
million damages claim, and the case was settled soon there-
after at a mandatory settlement conference.?** New York
attorney Rachel Rodgers obtained a better result when she
was sued in connection with an e-book joint venture with
a client.?” By having most of her paper-work in order, she
was able to win a summary judgment on all of the client’s
claims, with exception of a $1,345.00 claim concerning the
filing of an S-corporation election form.?*

Another example of a “side business” misadventure is
the case of Lenhoff v. Svatek,>® where Los Angeles enter-
tainment lawyer Charles Lenhoff agreed to represent Svatek
as a talent agent before Lenhoff had obtained his agency
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license.?*® When Lenhoff sued for unpaid commissions, the
Labor Commission rejected Lenhoff’s argument that his
ex post facto license was legally sufficient and voided the
agency agreement.>*!

To illustrate how much attorney side businesses with
clients are disfavored, Texas has not just one, but sev-
eral, disciplinary rules which address this issue—including
Texas Rules 1.02, 1.03, 1.04, 1.06, 1.07, 1.08, 2.01, and
2.02.%2 Lawyers must be convinced and prepared to prove
that: (1) they can maintain independent professional judg-
ment and give detached advice despite their investment; and
(2) the fee was not objectively unfair at the time the agree-
ment was made. Even if the attorney wins the breach of
contract claim, the client can still pursue other causes of
action, such as fraud, negligence, and DTPA claims.”*

Lawyers should also review their professional liabil-
ity policy before doing business with a client because there
may be applicable exclusions and restrictions. By pursuing
a business relationship outside of the classic attorney-cli-
ent relationship, lawyers open themselves up to claims not
only from clients,?** but also third party claim—for exam-
ple, interference with business relations.”* The landmark
Doris Day case, Doris Day v. Rosenthal,>*® where the court
awarded the actress/singer damages of $26 million judg-
ment against her attorney for legal malpractice, breach of
fiduciary duty, and fraud, provides an eye-opening lesson on
what lawyers should not do.>*” Qué Serd, Serd.

1. AWALK ON THE WILD SIDE:
CONSEQUENCES OF LEGAL MALPRACTICE
Attorneys are subject to disciplinary proceedings,?*® mal-
practice claims, disqualification, and court sanctions when
they violate the attorney-client privilege, fail to disclose a
conflict of interest, or file frivolous lawsuits.?* Although
attorneys do not ipso facto violate the law when they dis-
obey a disciplinary rule, the consequences can be very
serious.>’

Under the doctrine of collateral estoppel, the findings
made in a disciplinary proceeding may be used against
lawyers in a later judicial proceeding seeking damages
against the lawyer.?*! For example, in A to Z Associates v.
Cooper,>? based on the findings and conclusions of a disci-
plinary proceeding, the court upheld a summary judgment
in favor of artist Gloria Vanderbilt’s claims of fraud and
breach of fiduciary duty against her attorney/manager and
former psychiatrist who had formed a partnership that mis-
appropriated her funds.?*?

A malpractice suit can take various forms. Clients can
sue attorneys under several causes of action including:
breach of fiduciary duty,?* breach of contract,?* violation
of the Texas Deceptive Trade Practice Act,>*¢ actual and
constructive fraud,”*” common law negligence,>® negligent
misrepresentation,”® and the tort of malpractice.?*® These
claims may also be assignable by the client.¢! A breach of
fiduciary duty, and possible fee forfeiture, can occur even
without actual damages. However, causation and dam-
ages are essential elements of other causes of action,?** such
as fraudulent and negligent representation,?®® negligence,?**
negligence per se, and breach of fiduciary duty.?®

There is an ever-increasing number of malpractice suits
brought against attorneys and their law firms.?*® Small firms
get sued more often than do large firms.* Even non-clients
can sue lawyers if the court finds that the lawyer has acted
in such a way that could lead a person to reasonably believe
that she was a client.®” Lawyers who are sued by clients
can also file third party claims for contribution against other
lawyers who may be partially responsible for the client’s
damages.>*®

Juries are not known for their warm and fuzzy feelings
toward lawyers. In a classic malpractice case, the cli-
ent must prove that its damages were sustained because of
the attorney’s malpractice;?*® that goes wrong during the
course of the representation.?’ However, unfair as it may
seem, juries generally hold lawyers responsible for anything
that goes wrong during the course of representation. On
the bright side, we are fortunate that options such as flog-
ging, dismemberment, scalping, stoning, foot roasting, and
other anatomical remedies are not available to juries against
lawyers.

Many states require attorney fee forfeiture in cases of
malfeasance or breach of faith.?”! Most jurisdictions recog-
nize fee forfeiture for breach of fiduciary duty in the context
of the attorney-client relationship.?”> To be entitled to for-
feiture, the client need only prove the existence of a breach;
proof of causation and/or damage is not necessary. How-
ever, the Texas Supreme Court has also held that, upon
proof of the breach, total fee forfeiture is not automatic.
The trial court must consider several factors to determine
the amount of forfeiture, including: (1) the nature of the
wrong; (2) the character of the conduct involved; (3) the
degree of the culpability of the wrongdoer; (4) the situa-
tion and sensibilities of the parties concerned; (5) the extent
to which such conduct offends a public sense of justice and
propriety; and (6) the net worth of the defendant.?”* The
Texas Supreme Court added another factor to consider—the
public interest in maintaining the integrity of attorney-client
relationships.?”> The court also held that the amount of the
fee to be forfeited is a question for the court, not the jury.?’®

On the other hand, if the attorney has not committed
legal malpractice and the client has terminated the lawyer
without cause, the lawyer is entitled to compensation from
the client in quantum meruit.””” However, quantum meruit
recovery is not available against the client if the employment
contract provided for a “clearly excessive” fee.?”s

273

IV. AMARILLO BY MORNING

Attorneys should have well thought out employment, con-
flicts waver, and non-representation forms ready to be
executed by clients. The forms then should be adapted to
the specific conflict and contain clear, readable language that
clients can understand.

Law firms should also have good screening procedures to
avoid conflicts of interest. Some large firms do this through
a computer screening program or a full-time attorney, which
may not be feasible for a small firm. A good policy and pro-
cedures manual containing screening procedures and the
steps attorneys should take should a conflict arise is also
helpful. It is especially important to determine possible
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conflicts when hiring a new attorney. If a firm determines
that a possible new hire has a conflict which cannot be
screened, the firm may decide not to employ the attorney
and avoid the conflict. If the proper procedures are not in
place, it may not be possible to avoid a conflict.

A good screening procedure not only prevents conflicts
from occurring, but also helps attorneys and their firms in
malpractice suits. Courts will usually weigh all doubts and
inferences in favor of the client because the attorney has the
fiduciary duty to the client and is in the position of power
and control.?”” Courts often look at the procedures which
were in place at the time of the violation and consider the
steps taken by an attorney to avoid conflicts. Finally, attor-
neys should think about the situations that were presented
in this article and develop a personal strategy to resolve
these situations as they arise. M
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